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Hyperlinks to on-line resource material in blue:
Note: (the current law) Country Guidance (February 2015) relying on evidence from August 2014: LH
and IP (gay men: risk) Sri Lanka CG [2015] UKUT 00073 (IAC)
https://www.bailii.org/uk/cases/UKUT/IAC/2015/73.html
Headnote (3) Applying the test set out by Lord Rodger in the Supreme Court judgment in HJ (Iran) & HT (Cameroon) v
Secretary of State for the Home Department [2010] UKSC 31, in general the treatment of gay men in Sri Lanka does not
reach the standard of persecution or serious harm.
‘[16]

It is common ground that these provisions have the effect of criminalising homosexual conduct;
that s.365 dates from before Sri Lanka’s Independence in 1948; but that there have been no
prosecutions since Independence.’

(the starting point) - In Jain v Secretary of State for the Home Department [1999] EWCA Civ 3008;
[2000] INLR 71, as Schiemann LJ held, the issue is ‘a state which enforces the law’ arising from
a right ‘not to be interfered with by the State in relation to what he does in private at home’.1
(emphasis added) (additional emphasis added): ‘As it seems to me there is now a broad international
consensus that everyone has a right of respect for his private life. A person's private life includes his
sexual life, which thus deserves respect. Of course no person has a right to engage interpersonal sexual
activity. His right in this field is primarily not to be interfered with by the State in relation to what
he does in private at home, and to an effort by the State to protect him from interference by others.
1
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ICI Independent Inspector Report: (published 8 Dceember 2020)
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/94
1969/Inspection_of_Country_of_Origin_Information_Thematic_Report_on_Sexual_Orientation_and_
Gender_Identity_or_Expression.pdf

That is the core right. There are permissible grounds for State interference with some persons' sexual
life - eg those who most easily express their sexual desires in sexual activity with small children, or
those who wish to engage in sexual activities in the unwilling presence of others. However, the position
has now been reached that criminalisation of homosexual activity between consenting adults in
private is not regarded by the international community at large as acceptable. If a person wishes to
engage in such activity and lives in a State which enforces a criminal law prohibiting such activity,
he may be able to bring himself within the definition of a refugee. That is one end of the continuum.’

2|Page

The following pages provide the Summary of the recommendations: (from the reviewer):
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Questions:

(1) Recommendation Five: (partially accepted) Internal relocation alternative: - a
decision-maker must identify area of relocation in order for this matter to be considered
on appeal – on this basis without COI in the CPIN on internal relocation – policy issue
on accepting internal relocation not available MB (Internal relocation - burden of proof)
Albania [2019] UKUT 392 (IAC) (link) (emphasis added):
‘[24]

We conclude the burden of proof remains on appellant, where the respondent
has identified the location to which it is asserted they could relocate, to
prove why that location would be unduly harsh.’

(2) Recommendation Seven: – SOGIE data collection (partially accepted) - no data
currently being collected on gender identity – ‘looking at potential to do so’ (the last API
on Gender Identity was in 2011 (Transgender identity issues in asylum claims - GOV.UK
(www.gov.uk)) – and there is a 2009 API ‘Asylum cases involving Gender recognition’ ( Gender
recognition in asylum claims - GOV.UK (www.gov.uk) ) (pre-HJ (Iran) in July 2010)) –

when is the updated API on Gender Identity and Expression being published?
(3) Recommendation Eight: – (rejected) Publication of Country Bulletin Updates issues and resources (see Sri Lanka Country example to see why this is a recommendation
needing urgent consideration); and
(4) Recommendation Nine – (rejected) Publication of Responses to Requests for
Further Information - see above, example Kenya - new SOGIE CPIN expected in
2019 – but was instead kept internally as a RRFI – and then updated to a SOGIE CPIN
in April 2020 (
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachm
ent_data/file/879496/Kenya_-SOGIE-CPIN-v3.0__GOV.UK_.pdf ) why not publish

all COI reports used by DMs?
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Sri Lanka review – Annex C: pages 316-332 (the Sri Lanka report) of PDF Inspection of Country of
Origin Information: Thematic Report (publishing.service.gov.uk)
Annex D:
CPIT response to Sri Lanka review (see next page)
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STATE -PERSECUTION:
Galabada judgment – 30 November 2016: Supreme Court of Sri Lanka
sc_appeal_32_11.pdf (supremecourt.lk)

Facts: 2003 conviction of two men before Colombo Magistrates’ Court for gross indecency
(section 365A) – sentenced for 12 months – appeal determined by Supreme Court to address
constitutional lawfulness of section 365A of the Penal Code. Held: part of Sri Lankan law to be
enforced – sentence to be increased from 12 months to 24 months – but as first offence –
suspended for 5 years for ‘opportunity to reform themselves’: Positive Refugee Claims?
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Current CPIN on Sri Lanka:
Sexual Orientation and Gender Identity and Expression (30 September 2020)
CPIN Template - January 2020 (publishing.service.gov.uk)
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4.1.3 The Sri Lanka Brief, in January 2017, reported that a statement by the
National Peace Council in response to the government’s decision not
to proceed with legal reform that decriminalizes homosexuality, said:
‘We note that same sex relations are rarely if ever prosecuted in the Sri
Lankan courts.’20
Compare with Earlier October 2018 CPIN: https://www.ecoi.net/en/file/local/1445311/sri-lankacountry-policy-info-sexual-identity-oct-18+%2810%29.docx (accessed on 3 March 2021)

[4.1.2]:
‘In November 2016, the Sri Lankan Supreme Court heard a case in which an accused appellant was charged
along with another accused before the Magistrates Court for “committing an act of gross indecency between
two persons in terms of Section 365A of the Penal Code”. The Magistrate had found the Appellant and the
other accused guilty and imposed a term of imprisonment of one year and imposed a fine of Rs. 1,500 with
a default sentence of six months. The Supreme Court heard all the evidence again and determined that the
sentence of the one year term of imprisonment should be set aside and substituted with a sentence of 2
years rigorous imprisonment, suspended for a period of 5 years’.
[why omit 5 year suspended sentence in order to give ‘an opportunity to reform themselves’?]
For those who are open – then clear ‘judicial measure’ amounting to persecution “a legal,
administrative, police, or judicial measure which in itself is discriminatory or which is implemented in a
discriminatory manner” (Article 9 (2) (b) of the 2004 Minimum Standards Qualification

Directive/Regulation 5(2) (b) of the International Protection Regulations (link ))
[4.1.3]: (January 2017 statement)
‘Attorney-at-law Dushantha Kularathne, however, told Roar (an online media platform covering current
affairs, business, lifestyle, technology, arts, and culture in South Asia), that: ‘homosexuality in Sri Lanka is
definitely an offence, but conceded that it is indeed open to interpretation. […] Homosexuality, among
other things, comes under “unnatural offences” or acts of a sexual nature that go against nature, as per
section 365 of the Penal Code. According to Kularathne, however, no cases have been reported of
anyone actually being prosecuted for being gay. […]

July 2017 CPIN: https://www.ecoi.net/en/file/local/1445308/1830_1538726993_sri-lanka-sexualorientation-country-note-3.docx (accessed on 3 March 2021)

[ 2.3.10]f “no real risk of prosecution even when the authorities become aware of such

behaviour”

(earlier 2015 CIG – pre-dates November 2016 Galabada judgment (but not 2003 prosecution)).

Summary of SSHD position as of 30 September 2020:
-

The Galabada judgment does not lead to risk on return due to conversion therapy
There is ONLY ONE case of prosecution under the Penal Code in Sri Lanka (March
2020 IAGCI response); and/or
Same sex relations (as of 2017) rarely if ever prosecuted.
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Conversion/Aversion Therapy:

Source cited in Sri Lanka SOGIE Review
(2016 report) Human Rights Watch “All Five Fingers are not the Same” (page 45) (
https://www.hrw.org/sites/default/files/report_pdf/srilanka0816web.pdf )
(source cited in both the October 2018 and September 2020 CPIN SOGIE reports) – but extract
not cited when cited at page 330 of IAGCI review (page 325 of Annex C)

Aversion Therapy In March 2016 the World Psychiatric Association (WPA), which
represents over 200,000 psychiatrists worldwide, stated that it “accepts same-sex
orientation as a normal variant of human sexuality,” and that “samesex sexual
orientation, attraction, and behaviour and gender identity are not seen as
pathologies.”152 The WPA also issued a statement declaring so-called “treatments of
homosexuality” ineffective, potentially harmful, and unethical.153 In Sri Lanka, some
families seek “aversion” or “conversion” therapy for their children, including for
those above the age of 18—treatments that are aimed at turning them away from
homosexuality or gender non-conformity, or toward heterosexuality. Dr. Pinnawala
reported seeing a young man whose parents wanted aversion therapy for him. “We can’t
have our son being gay; fix this,” she said the parents told her. Dr. Pinnawala refused,
trying to explain to the parents that aversion therapy does not work and that it is
unethical.154 Maneesha said that she went to a psychiatrist at 15 because she wanted to
speak with someone about her newly discovered feelings for women. When she revealed
to the psychiatrist that she had feelings for women, the psychiatrist offered her a
“choice” between conversion therapy or “going ahead with it.”155 When Maneesha
replied that she did not want to have feelings for men, the psychiatrist referred her to
Heart2Heart, an organization that works with gay and bisexual men, transgender people,
and MSM. “Even when doctors are gay friendly, they think conversion is an
option,” Maneesha said.’

September 2020 CPIN:
6.5 Conversion Therapy:
6.5.1

Roar media, a services news platform covering South Asia, reported in April 2019 that:
‘Conversion therapy—or programmes designed to “convert” people in the LGBTIQ
spectrum— is widely practised in Sri Lanka, by both medical and religious
institutions. Since homosexuality is illegal in the country, the practitioners of
conversion therapy are allowed to operate freely and without question... ‘“Many
parents will take their child’s behaviour as an indication of being gay, and seek out advice
from professionals on how to ‘undo’ it when their child is still young” said Thushara
Manoj, Senior Manager for advocacy at the Family Planning Association. “Usually,
before they take their children for treatment, a parent will go to a therapist themselves.
The first thing they’re advised to do is cut off their child from social media, from their
phones, and to monitor their communications.” ‘According to Manoj, this is especially
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likely to happen to young boys who behave in an effeminate manner. In some cases,
parents perceive their child’s homosexual “behaviours’” as externally influenced, and are
told to cut off their child's communication with the friends they believe are responsible.
They are also advised to remove posters of anyone of the same sex that the child may
have in his or her personal space, and replace them with posters of people of the
opposite sex… ‘Many private hospitals also have psychiatrists who administer hypnotic
and shock therapies on their patients to “counter” homosexuality… ‘These forms of
malpractice are not solely relegated to the field of Western medicine. Many ayurvedic
doctors offer their own forms of conversion therapy as well, and are often very open
about providing it. Ads are often posted in the newspapers, with claims that they
are able to ‘fix’ homosexual tendencies in children.’

6.5.2 CPIT were unable to find any sources which state that conversion therapy is
forced on
individuals by the state (see Bibliography)

Questions:

(1) Where the Supreme Court only provides a 24 months suspended sentence- for 5 years a
first time offence in order to provide the individual ‘an opportunity to reform’ and the
COI provides clear cogent evidence of use of ‘aversion’ therapy (towards heterosexuality
(HRW 2016) – then to ‘reform’ how is the Supreme Court not forcing this on individuals
by the State?
(2) Does CPIT now accept the COI material approach/research material on prosecutions of
gay men in Sri Lanka has been fundamentally flawed since the November 2016 Galabada
judgment, where:
(a) July 2017 CPIN position was ‘no real risk of prosecution’;
(b) October 2018 CPIN position chooses to omit the reasons for the 5-year
suspended sentence (first tome offence only, and opportunity to reform
themselves); and
(c) September 2020 CPIN – refers to no evidence linking conversation therapy
being forced on individuals by the state and continues to refer to very rare
number of prosecutions without referring to any data or what other means are
used by the Sri Lankan authorities

(3) The author is aware of a number of FTT determinations being allowed on the basis of
the Galabada judgment forming the basis of a positive finding on risk to ‘open’
LGBTQ+ in Sri Lanka (second limb of HJ (Iran)) and these positive determinations not
being appealed by the SSHD. How can this approach to granting refugee status be
reconciled with the published COI/CPIN?
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Current COI and/or Missing COI:
(a) (30/10/20) Sri Lanka: Forced Anal Exams in Homosexuality Prosecutions | Human Rights
Watch (hrw.org)
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(b) Arrests and Harassment of LGBTIQ Persons (article by Shihara Maduwage, for
Groundviews (22 October 2020)
Arrests and Harassment of LGBTIQ Persons – Groundviews

20 | P a g e

21 | P a g e

22 | P a g e

23 | P a g e

Police Performance Report 2018:
performance-report-srilanka-police-2018.pdf (parliament.lk)
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Homosexuality prosecutions (reported in Statistics):
2016 = 17 cases reported, 17 cases filed, 33 persons prosecuted
2017 = 4 cases reported, 3 cases filed, 6 persons prosecuted
2018 = 5 cases reported, 5 cases filed, 9 persons prosecuted.
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Questions:

1. Anal probing of gay -men has been accepting to amount to state persecution (no internal
relocation alternative) (emphasis added) – Home Office response?:
- MK - AA003042013 [2013] UKAITUR AA003042013 (5 July 2013) (unreported) Upper
Tribunal Judge Kekić
https://www.bailii.org/uk/cases/UKAITUR/2013/AA003042013.html

‘[8]

With respect to the second challenge, I was referred to paragraph 53 of the
determination. In that paragraph the judge accepts that the government introduced
anal testing in order to identify gay men. Mr Chelvan argued that despite the other
articles before the judge on gay tourism (geared, it has to be said, towards foreign
tourists rather than locals), this evidence and the judge’s acceptance of same
showed that the appellant would not be able to live freely in Beirut or anywhere
else. Having considered the evidence contained in the bundle I concur with Mr
Chelvan’s submissions. Whilst it may be that the public have condemned
such testing, the fact that they are continuing does demonstrate the attitude
of the state towards homosexuality. It therefore directly impacts on the
appellant’s ability to live freely and openly as a gay man in Lebanon. This
being the case, I did not consider it necessary to hear further oral evidence from
the appellant and Mr Nath did not indicate that he had any questions to ask. The
judge erred in her finding that the appellant would be able to live freely and openly
without any fear of persecution given the evidence before her on the attitude of
the state (which she accepted).’

2. These October 2020 news reports address judicial officers using anal and vaginal probing
from 2017-2020 – and the 2018 Police Performance Report was not cited in the
September 2020 CPIN (were instead a 2017 report was cited) – CPIT response?
3. Will the Home Office urgently withdraw the September 2020 CPIN and publish a
Country Bulletin Update?
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Independent Chief Inspector’s recommendations:
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Home Office response (September 2020) (published 8 December 2020);
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Question: In light of the Sri Lanka COI reports example – what steps can CPIT actively engage in to ensure a far more
robust and accurate approach to the publication of CPIN reports for decision-making in protection claims based on Sexual
or Gender Identity and Expression?

Dr S Chelvan, Barrister PhD Law
3 March 2021
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